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HEADNOTES

Apoettate Review - Standard _ Civil Cases _ De Novo
lssues of law are reviewed de novo on appeal. Esau v. penrose, 21 FSM R. 75, 77 lApp. 20161.
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2t FSM R. 75 (App.2016)

AooellateReview DecisionsReviewabte
The well established general rule is thal only final decisions may be appeated_ EsaU v. penrose,

21 FSM R. 75, 78 (App. 2016).

Aooellate Review Decisions Reviewabte final Decision Defined
A final decision generally is one which ends the litigation on the merits and leaves nothing for

the court to do but execute the judgment. Final orders and judgments are finat decisions. Esau v.
Pen.ose, 2 | FSM R. 75, 78 {App. 2016).

Aooellate Review - Notice of Appeal
The.e are two filing requirements for a notice of appeal from the Kosrae Land Court: {irst aI the

Kosrae State Court and second at the Kosrae l-and Court. The fkst filing requirement actually dockeis
the appeal, as Kosrae State Court is the appe late court for Kosrae Land Court decisions. The second
filing requirement does not docket the appeat, but it serves the purpose of commencing the Land
Court's preparation of the transcript and record. Thus,anappeal from Kosrae Land Court is rimely f iled
{and the Kosrae State Court has subject matter jurisdiction to hear the appeat) when the nolice oJ
appeal is filed with the Kosrae State Cou( within sixty days of the written decision service upon the
appellants even though there was a two-day delay in fjting the notice of appeal with the Land Court.
Esau v. Penrose, 21 FSM R. 75,79 (App. 2016).

Aooellate Review - Decisions Reviewabte
The Kosrae State CoLrft has the authority to hear appeals from Land Court, but it cannot aci until

the Land Cou( has adjudicated the matter and an appeal has been filed. Esau v. penrose, 21 FSM R.
75,79 (App.2016).

Aooellate Review - Decisions Reviewabte Final Decision De{ined
Dismissal of an action ,or lack of subject-matter jurisdiction is a {inal judgment for purposes of

appeal. Esau v. Penrose, 21 FSI\,4 R. 75,79 (A,pp. 2016).

Aooellate Review - Decisions qeviewablc
The Kosrae State Court trial division has jurisdiction to review all decisions oJ inferior cout-(s,

including decisions by the Kosrae Land Court. Esaa v. penrose, 2l FSM R. 7b, 79 (App. 2Ot6).

Civil Procedure Service; Propertv - Land Court or Land Commission
The Kosrae Land Court's written decision must be served on all claimants who aDDeared at the

hea.ing, pursuant to the State Couft rules prescribing service requirements. Esau v. penrose, 2l Fslvl
R. 75, 80 (App. 2016).

Aooellare Review - Decisions Reviewable; Civi procedure Service; Constitutionat Law Due process
- Notice and Hearino

When service o{ the Land Court decision was made on someone who did not reside with the
appellant, that service was insufficieni. and the fac.t that the appellant became aware of the Land
Court's decision laler is not equivalent to being properly served to safeguard her due process rights.
lf a party was not served notice and was then denied the right to appeal, his or her due process rights
are violated. Esau v. Penrose, 21 FSM F.75, 80-81 iApo. 2016).

Aooellate Review - Decisions Reviewable; Statutes of Limitations Tollino
The statutory sixty,day period to appeal a Kosrae Land Court decision is tolled until prooer

service is made. Serving notice of a Land Court adjudication or decision, js required in order to give
the party a chance to appeal, and i{ a party is not properly served the Land Couft,s wrjtten
delermination of ownership, the statutory sixty-day appeals period does not run against that party.
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Aooell?te Feview - Decisions Reviewabte
When a Kosrae Land Court deciston

wirrbe.instructed tolr;;;;r;;;;;::ffi'"X?il3'""Jr"Jil#'::: il",[i::i::,: B;,ri*,i;",jallow the appeltant s)rty days to file an app(
Esau v. penrose, 21 FSM R. 75, ar ,ooo.1jl6i.tn" 

t"nd couft's decision has been properlv served.

COURT'S OPINION

DENNIS K. yAMASE, Chief Justice:

L BAcKGRouND

This appeal arises from the Kosrae State Couft,s Order of Dismissal of Appellant/plainliff,scomptaint, entered on May t, 2015, in favor of.AppetreesloerenJanis o;;;;;. ;;;r""", Kosrae staleLand court and Kosrae State Government and ag€inst Appeitu"ilpl"i"tiri i"oi il't*r.
A Complaint was filed in the Kosrae^Stale Coun {herein "State Court,,)by Sepe S. Esau (herein"Esau"), on Aprit 9, 2015 and docketed as Civit Action N". zz_r s.'-ii" t".pil; a'eges viotation oJ

1l:,ll:"::".-o.T'".oresentation asainst rhe xo","" r-"no Cori 
"no 

io'"',"5 ii"i" cou",nrn"n,, 
"nasought to invalidate two (2) Cenifjcates_.of Titte issued a app"rf"" i""#-ii. penrose (her€in"Penrose_) by 

-the 
Kosrae Land coun (herein ',Land coun") rhrough !'v"...iir'''", o""ision enteredon July 19, 2014.

. OnAptil27,2O15, the Land Court and Kosrae State Government fited their Answer. penrose,sAnswer was fired on Aprir 29, 201s. on May 1 , 2o1s, 
"" ora". J o]"m.i"i ;as entered by theKos.ae State Court dismissing the Complarnt.

_. Esa! fired a Notice of Appear on May^ 1 5, 2015 in the FSM supreme court,s Appelate Division.The Appeltant's opening Brief was fired on sep,"rr"r zs, zors-, p"iiJ.Jj" ir"oi"*li ,,,"u on r.rou"ru",25, 2015, and the Kosrae Land Court and Kosrae State Goveinm""i" ori"i *"" ii"a .n December 3,

II. IssUEs PREsENTED

..The appellant, Sepe S. Esau presents two (2) issues on appeal for the appellate coun,sconsideration:

(1) Was the Kosrae State Court Order of Disrnissal entered on May t, 2Oi 5. erroneous and

{2) Was the Kosrae State Court Order of Dismissal entered on May 1, 201S, based on substantialevidenceT

III. STANDAnD oF REVIEw

._ F-"y9: oJ law are reviewed de novo on appeat. pohnpei v. AHPW. lnc., i4 FsM htrm. 1, t4{App. 2006); Georoe v. Nena, t2 FSN,1 Inrrm. :ro, s -lfrl.Oo+ifffiiL.:c_WakJk, ro rsv
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lnfrm. 128, 132 (App. 2001 ); llaruei-y- Kitrira, 7 FSM Intrm. 319, 323'24 (App. 1995); Bqsolo]lc-!.
Be!, 1l FSI\, Intrm. 210, 214 {Chk. S. Ct. App. 2002}; Phillio v. Moses, 10 FSN4 Intrm. 540, 543 {Chk.
s. ct. App.2002).

1 . Jutisdiction of the FSM Suprcme Court Appellate Division

Our jurisdiction over the present matter is raised by both Appellees during oral arguments and
in the iilings. Appellee's Br. (Penrose) at 7j Appellee's Br. {Kosrae Land Courc and Kosrae State
Government) at 5. Both arguments are parallel in claiming that because the State Couft's Order that
is the subject of this appeal does not constiture a "{inal decision," this Courl lacks jurisdiclion lo hear
thrs matter.

The jurisdiction of the FSM Supreme Couft Appellate Division over cases on appeal from the
Kosrae State Coun is governed by FSt\,4 Appellate Rule 4{a){11(A}, which sIa1es, in part, that appeals
mav be taken from "all final decisions of the trial divisions of the Fede.ated Slat€s o{ Micronesia
Supreme Court and the Kosrae State Couft . . , .

Further, 4 F.S.M.C. 201{2), allows {or the appellate division to hear matters from State court's
if lhe appeal is permitted by the State's constitution.r The Kosrae State Constitution, underan. Vl, ! 6,
provides that decisions of the highest division o{ the State Court a.e appealable to the FSM Supreme
Court Aooellate Division.'z

The well-established general rule is that oniy final decisions may be appealed. A final decision
generally is one which ends the litigation on the merits and leaves nothing for the court to do but
execute the judgment. Final o.ders and judgments are final decisions. Heirs of George v. Heirs of
lesie, 15 FSM Inrrm. 560, 562 (App. 2008); Chuuk v. Davis, I FSM Intrm.471,473 {App. 2000);
ln re Fxtradition of Jano, 6 FSN,1 Intrm. 23, 24 (App. 1993).

Here, we will review the Order of Dismissal rendered by the State Coult to determine this issue
of jurisdiction. A relevant section of the Order states

this matter should have been filed as an aooeal to the Kosrae Land Court decision in Case
No. 03-13. Plaintiffs afe directed to re file this complaint as an appeal. The relevant Land
Court records shoLrld then be produced {or the court to proceed with this matter,

r 4 F.S.Vl.C. 201(2): The Appellate Divis on of the Supreme Court may review other cases appealed
to it f.om a State court i{ the appeal ls permitted by State constitution or District charter.

'zKos. Const. art. Vl, ! 6l
The State Co!rt has orlginallurisd ctlon ln all cases, except cases within the exclusrve

and original jurisdiction of inferior courts. The State Cou( has jurisdictlon to review al

declslons of nferior courts. Decisions ol the Trial Dlvislon ot the State Couft may be appealed
to the appe late divislon of the State Court, as shall b€ prescrbed by aw. Decisions of the
highest division of the State Couft nay be appealed to the appellate division of the Supreme
Coutt of the Federated States of Micronesia. The courts ol the State constitute a unifled

iudicialsystem for operation and adminLstratron.

{Arnended by 1995 Kos. Con. Con.) (emphasis added)
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This case is dismissed without prejudice at this 1ime. plaintiffs are directed toproperly file this case as an appealto the land court decision in this mater

Order of Dismissal of Action at 2.

There are two tiring requirements for a notace of appear Jrom the Kosrae Land court: {irst at the
Kosrae State Coun and second at the Kosrae Land Court. The {irst filing requirement actua y dockets
the appeal, as Kosrae state court serves as the appellate court fo. Kosiae Land court decrsrons. The
second filing requirement does not docket the appeal. lt serves the purpose of commencing thep.eparation of the transcript and record by rhe Land court. Thus, an upp""i fro, Kosrae Land coun
is timely filed (and the Kosrae State Court has subject matter jurisdiction to hear the appeat) when the
notice of appeal is filed with the Kosrae state cou,t within sixty days o{ service of tne written decision
upon the apperrants even though there was a two-day deray in filing the notice ot appear with the Land
Coun. Hejrs of Palik v. Heirs of Henrv, t2 FSM Inrrm. 41S,42t|Kos. S. Cr. Tr. 2OO4).

The Kos.ae State Court has the authority lo hear appeals from Land Coun under Kos. S.C.t 1'1.614; but it cannot acl until the Land Court has adjudicated the matter and an appeat has been{iled. Alanso v. P.idoen, 14 FSM Invm.479,483 (Kos. S. Ct. Tr. 2006).

In the present matter, the language of the Order may be conslrued as not being a linal order
because the state coun instructs ihe praintiff to refire the matte. as an appear, and rhe court dismissed
the case without prejudice. Although it is not expressly stated in the Order, the State Coun is
d,smissing the matter for lack o{ subject matte. jurisdiction because the slate coun cannot act on the
appeal, i e doesn'l have jurisdiction, unlil the Land coun decision is filed as an appeal with the state
Coun, and the record is produced, as required under the two {2} step process in Heirs of palik. The
Order does in Jact state that the record needs to be produced by the Land Court bef;re the State Court
can proceed, thus, {he court lacks subject matter jLrrisdiction until the appeat is filed and the record is
submitted.

Dismissal of an action for lack of subject matter jurisdiction is a {inal judgment for purposes of
appeal. Rooers v. Ljnited Srates,9O2F.2d1268,1269 (7rh Cir. t99O) {citins)8 U.S.C.A.61291}.
Therefore, we have jurisdiction to hear this matter be,:ause the order of Dismissar by the state cou.t
is a final order for the purposes of appellare revrew.

2. Appeal of Land Court decisions to State Coutt

When a dispute is heard before the Kosrae Land Court, a determination is made, and the findings
of the Land Coun are appeatabte to the Kosrae State Court pursuant to 6 Kos. S. C. ! 1 I .614(t ) and(2).3 The Kosrae state court trial division has jurisdiclion to review all decisions of inferior courts.
including decisions entered by the Kosrae Land Court Heirs of palik,.l2 FSNrI lnrrm. at4Z.l.

3 Kos. S. C. E 11.614{1)l
An appeal iiom an adjudicated rnatter by the Land Court sha be made within sixty

{60) days of seryice ol the written decision of the Land Court Justice upon ihe party appealng
the decision. Se.vice of the written decision shaI be made upon a ctaimanrs who aDDeared
at the hearing, pursuant to the rules prescribing service requiremenrs Jor th€ Kosrae Stat€
Court.

Kos. S.C. 511.6'14{2): 'An appeal shall be made by fi|ng a notice of appeat wirh the Kosrae State Coud and
filing a cenilied copv of th€ notice of appea wirh the Land courl within the time Imirs set fonh in this section..
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In the malter before the Court, a Memorandum of Decision was entered by the Land Court on
July 19, 2014 in Kosrae Land Court Case No. 03-13. The decision Jound ownership in favorof penrose
on parcels No.031,K-07 and 031,K-12located in inslat pukusrik, Leto municipality.

Instead of liling an appeal with the State Court within the sixty (60) day period as required under
6 Kos. S. C. 1 1 .614(2), Esau filed a Comptaint on Aprit 9, 2Ot S in the State Court, dockered as Civil
AclionNo.27'15. The Complaint was filed approximalely nine {9) months after the decision ofthe
Land Court was .endered, The suf{iciency of service of the Land Court's decision on Esau must be
considered before the Coun can determine the effecr of filing a Comptainr instead oJ an appeat in this
matter.

3. lnsufficient seruice of process

Esau argues thal the La.d Court's judgment was issued on July 9, 2014, bur she did not know
of the decision or that the two (2) Ceftificale of Title were issued on the disputed parcels to penrose
until February 2015 Appellant's Br. at4. A certiJicate of service indicates that the decision ofthe
Kos.ae Land Coun was served on Bert Esau, son of Sepe Esau, on Oclober 14, 2014, by Officer paul
Jerry. Appellee's (Penrose) Br. at 6.4

Kos. S.C. E 11.614(1) requires that service of the written decision oflhe Land Cou.t be served
on "allclaimants who appeared at the hearing, pursuant to the ru'es prescribing servrce requtremenls
for the Kosrae State Court."s Kosrae Cavil Rule 5(b) allows service a.t the perso;,s dwelling through a
person of suitable age who resides therein.6

Here, dLrring the hearing, the appellees argued that service on Bert Esau on behall oJ Sepe Esau
was sufficient However, counsel for appellant con{irmed that Bert Esau did not reside with seDe Fsau.
making service of the Land Court's decision on October 14, 2014 insuJficient, pursuant to Kos. S.C.

a The Celtificate of Service shows that Officef paut Jer.y served Bult Esau on October 14, 2O14. at

5 Kos. S. C. E 11.614{1)l
An appeal from an adjudicated matter by the Land Court shal be made with;n sixty

{60} days of service of the w tten decision ol the Land Cou( Justtce upon the party appeaIng
the decision. Setvice of the witten decision shal be made upon aI ctaimants who appearcd
at the heaing, purcuant to the rutes prescribing service rcquhements for the Kosrae State
Coun.

(emphasis added).

6 Kos. Civ. R.5(b):
Siloe] How [,4ade. Whenever under thes€ rutesservce is.equired o, permitted to

De made upon a party repres€nted by an atrorney or triat counselor the service sha be made
upon rhe attorney or trial counse or unless service upon the party himseff is ordered by the
court. Service upon the atrorney or triat counsetor or upon a parry sha be made by detivering
a copy to him or by mailing k to him at his last known address or, iJ no address is K,,own, oy
leaving it with the clerk oi the court. Detivery of a copy within this rule means: hand;ngitto
the attorney, to trial counselor or to the partyj or teaving ir at his office with his cterk or other
persoo in charge thereof; or, if there is no one in charge, teaving it at his dweling hause al
usual Dlace of abode with some peson af suitabte age and disctetion then rcsiding therein.
Service by mail ls completed upon ma Ing.

{emphasjs addedl.
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511.614{1}and Kos. Civ. R.5(b). No evidence was prodLrced in thefitings ordunng the hearing by
the appellees that servjce of the Land Court,s decision was ever made on 

-Sepe 
Esau at any time.

The fact that Esau became aware of the Land court's decision in February 201 5 is not equivarent
to beang properly served to safe guard Esau's due process rights. lfa party was not serveo nolrce andwas rhen denied the right to appeal, his due process rights are violated. Heirs of rara v. Heirs of Kurr,
14 FSM tnvm. 521, 525 {Kos. S. Ct. Tr.2OO7).

. . . 8"9"y"9 Esau was never properly served, the statutory sjxty (60) day peflod to appeat the
decrsion of the Land Coun is tolled un6l proper service is made. Serving notice o{ an adjudicataon, ordecision, is required in order to give the party a chance to appeal. l{-a party is nor propefly serveO
notice of a determination of ownership, the statutory appears period that an appear sha[ be mad€ withan
sixty days of the written decision,s service upon tne partv, does not run, /d,

Accordingly, this Coun finds service of the Memoraodum of Decision entered by the Land Coun
to be ineffective, This Couft \,vill allow the Land Court to properly effectuale its service of process onthe appellant. Because the initial service of the decision is ineffective in this mafter, the remaining
issues as raised by the parties will not be considered bv this Court.

V. CoNcLUstoN

The Kosrae Land Court is instructed to properly serve the N4emorandum of Decision on the
Appellant within thirty (301 davs of the entry of this order. The Kosrae state court shal then allow
the appellant sixfy {60} days to file an appeal after the Land court's Memorandum of Decision has been
properly serv€d. This matter is HEREB' REMANDED to ihe Kosrae Land coun and Kosrae state coun for
funher proceedings consistent with this Opinion.
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