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V. CoNcLuUsioN

There being no just cause for delay, the clark is expressly directed to enter a final judgment, in
the amounts set forth above in the table on page 489, against the State of Chuuk, on the nine municipal
plaintiffs’ conversion {and unlawful misappropriation) claims and in the state government's favor on the
civil rights claim. FSM Civ. R. b4{b}.

Since partial summary judgment and a Rule 54(b} final judgment was previously entered on
twelve municipal plaintiffs’ breach of contract claim, Eot Municipality v, Elimo, 20 FSM R. 7, 12 {Chk,
2015), and since, unless the court is mistaken, the plaintiffs do not seek any further relief having
obtained sufficient accounting to prevail on their claims to recover missing CIP funds, the court, unless
informed otherwise within 28 days of entry of this order, will consider all of the plaintiffs’ ¢laims
resolved. The court notes that there is a cross-claim by the national government against the state
government, which as a result of this decision may have become moot. The court will therefore ask
the parties to submit, no later than July 21, 2016, their views on whether this case can be closed,
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v — -

Even if a Rule 15{b) motion were made after trial, the court could still permit the amendment of
the pleadings despite the defendants’ objection because if evidence is objected to at the trial on the
ground that it is not within the issues made by the pleadings, the court may allow the pleadings to be
amended and shall do so freely when the presentation of the action’s merits will be subserved thereby
and the objecting party fails to satisfy the court that the admission of such evidence would prejudice
the party in maintaining the party’s action or defense upon the merits, The court may grant a

continuance to enable the objecting party to meet such evidence. Pohnpei Transfer & Storage, Inc, v,
Shoniber, 20 FSM R, 492, 496-97 (Pon. 2016).

v I - -

When the defendant was not prejudiced because, although someone was not named in a list in
the complaint, the amount of his ticket was calculated into the damages set forth in the complaint;
when, if the name of were added 1o the complaint, the damages amount would remain the same; when
it is unfikely that a defendant will be prejudiced where the facts underlying a claim sought to be added
are substantially similar to those underlying the original claim; when the name's omission in the
complaint was an oversight; and when there is no apparent bad faith, leave to amend the complaint will
be granted since mere delay is not enough of itself to bar an amendment, The amendment will relate
back to the original pleading and will conform to the evidence as presented during trial. Pohnpei

Transfer & Siorage, Inc. v, Shoniber, 20 FSM R. 492, 497-98 (Pon. 2016}.
CQURT'S OPINION
BEAULEEN CARL-WORSWICK, Associate Justice:
. BACKGROUND

On April 20, 2016, the defendant, Percy Shoniber {herein "Shoniber”}, filed a Motion to Recuse
the undersigned Justice in this matter. An opposition 10 the motion was filed by the plaintiff, Pohnpei
Transfer and Storage, Inc., d/bfa Pohnpei Travel (herein "PT&S"} on the same day,

Trial was held on April 22, 2016, and as a preliminary matter, the court considered Shoniber's
motion, along with an oral motion by PT&S to amend its complaint, which was submitted in writing on
April 26, 2016.

1. Discussion
Motion to Recuse

The court considered the motion as a preliminary matter on the day of Trial. The basis of the
motion is that Shoniber's grandfather’s sister is the grandmother of the undersigned Justice.! Aff. of
Percy Shoniber at 1. Also, the motion argues that Joe Vitt, general manager of PT&S, is married to

Ichika, who is a first cousin of Takure Akinaga, whao is married to the sisterfcousin {Elmery Carl} of the
undersigned counsel, /d.

' The undersigned Justice does admit a degree of relationship with Shoniber, however, there is some
uncertainty as to the extent of the relationship, which is beyend the third (3"} degree.
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Accordingly, the undersigned Justice finds that any familial relationship with the parties or
witnesses is remote, and an impartial decision will be rendered in this matter. The defendant’s Mation
to Recuse is denied.

Motion to Amend Complaint

PT&S filed a Motion for Leave to File Second Amended Complaint on April 26, 2016.> No
response was filed by Shoniber, Although the absence of opposition is generally deemed consent, a
court still needs good grounds before it can grant an unopposed motion. FSM Dev, Bank v, Paul, 18
FSM Intrm. 148, 150 {Pon. 2012}.

PT&S's motion is made pursuant to FSM Civil Rule 15{a}, which governs amendments to
pleadings. However, because the amendment was made on the day of Trial, and Trial commenced
while the motion was still pending, the court will apply FSM Civil Rule 15 [b) and {c). These rules state,
in part,

(b} Amendments to Conform to the Evidence. When issues not raised by the
pleadings are tried by express or implied consent of the parties, they shall be treated in
all respects as if they had been raised in the pleadings. Such amendment of the pleadings
as may be necessary to cause them to conform to the evidence and to raise these issues
may be made upon motion of any party at any time, even after judgment; but failure so
to amend does not affect the result of the trial of these issues, If evidence is objected to
at the trial on the ground that it is not within the issues made by the pleadings, the court
may allow the pleadings to be amended and shall do so freely when the presentation of
the merits of the action will be subserved thereby and the objecting party fails to satisfy
the court that the admission of such evidence would prejudice the party in maintaining
the party’s action or defense upon the merits. The court may grant @ continuance to
enable the objecting party to meet such evidence.

{c} Relation Back of Amendments. Whenever the claim or defense asserted in the

amended pleading arose out of the conduct, transaction, or occurrence set forth or
attempted to be set forth in the original pleading, the amendment relates back to the date
of the original pleading. An amendment changing the party against whom a claim is
asserted relates back if the foregoing provision is satisfied and, within the period provided
by law for commencing the action against the party to be brought in by amendment, that
party {1) has received such notice of the institution of the action that the party will not
be prejudiced in maintaining his defense on the merits, and {2} knew or should have
known that, but for a mistake concerning the identity of the proper party, the action
wauld have been brought against the party.

By its terms, Rule 15{b} applies after evidence has been intraduced, either at an evidentiary
hearing held in cannection with a pretrial motion, in the course of trial, after the close of testimony,
after the return of the verdict or entry of judgment, and on rehearing or on remand following an appeal.

FSM Dev. Bank v, Arthur, 13 FSM Intrm. 1, 7 {Pon. 2004},

Even if a motion were brought under Rule 15{b} and had been made after trial, the court could
still permit the amendment of the pleadings despite the defendants’ objection because if evidence is

1 The issue of amending the complaint, along with the motion to recuse, were argued prior to the
commencement of Trial on April 22, 20186,
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and was not made in bad faith, When there is no apparent bad faith, mere delay is not enough of itself
to bar an amendment. /d. at 261. Accordingly, leave is hereby granted for PT&S to amend its first
amended complaint, and PT&S’s motion to amend the complaint is granted.

(. CoNcLUSION
The defendant’'s Motion to Recuse is DENIED. The plaintiff's Motion for Leave to File Second
Amended Complaint is GRANTED, The amendment relates back to the original pleading and shall conform

to the evidence as presented during Trial. The court's Findings of Fact and Conclusions of Law will
follow this Order.
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