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33, 37 (Chk. S. Ct. App. 2007). As set forth above, this Court finds that the Petitioner has not 
adequately demonstrated that he has a clear and indisputable right to the alief requested. Any ruling 
to the contrary would amount to overruling the Respondent's exercise of sound discretion. 

CONCLUSION 

The Petition does not meet the burden of showing the Respondent h rbors bias or prejudice, nor 
does it show that any disqualifying knowledge was derived from an extraju iciar source. The mere fact 
that the Respondent made an adverse evidentiary ruling and declared a mistrial does not mean the 
Respondent's impartiality might reasonably be questioned. The Petitioner i entitled to a new trial, but 
not a new judge. 

Accordingly, this Court hereby DENIES the Petition for Writ of Prohi ition. 
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HEADNOTES 

Appellate Review - Briefs. Record. and Oral Argument; Appellate Review - Dismissal 
The burden is on the appellant to apply, before the time allowance has run, for additional time 

upon a showing of real need which will not unduly prejudice the appellee. Until such application for 
extended time is made so that it may be considered before the allotted time has expired. it is evidence 
of a lack of good faith and failing extraordinary circumstances, it constitutes neglect which will not be 
excused. pacific Skyljt8 Hote! V' Penta Ocean Coostr, Co., 20 FSM R. 251, 253 (App. 2015J. 

Appellate Review - Dismissal 
Among the factors which the court considers on a motion to dismiss under Rule 31 (c) are the 

length of delay in filing the brief; evidence of prejudice to the appellee; nature of the reason for 
appellant's failure to file on time; and the extent of appellants' efforts in mitigation. pacific Skylite Hotel 
v. penta Ocean Constr. Co" 20 FSM R. 251, 253 lApp. 2015). 

Appellate Review - Dismissal 
Although dismissing an appeal on purely procedural grounds is a sanction normally reserved for 

severe disregard of the Rules resulting in prejudice to the opposing party, this policy preference for 
adjudications on the merits does not negate all other considerations or make the procedural Rules a 
nullity. pacific Skylite Hotel v, penta Ocean Constr. Co" 20 FSM R. 251, 253 (App. 2015). 

Avpellate Review - Briefs, Record. and Oral Argument; Appellate Review - Dismissal 
It is within a single justice's power to dismiss an appeal upon stipulation of the parties or upon 

a party's failure to comply with the Rules' timing requirements. The phrase "timing requirements of 
these rules" has been interpreted to include an appellant's failure to file an opening brief. pacific Skytite 
Hotel v. penta Ocean Constr, Co., 20 FSM R. 251, 253 (App. 2015). 

Appellate Review - Dismissal 
The court will, on the appellees' motion, dismiss an appeal when no opening brief has been filed 

or an enlargement sought and the court has found the appellants have exhibited severe disregard for 
the Appellate Procedure Rules' timing requirements and as a result of this, the appellees have been 
prejudiced. pacific Skylite Hotel v. penta Ocean Constr. Co., 20 FSM R. 251, 253 (App. 2015). 

• * • • 

COURT'S OPINION 

READY E. JOHNNY, Associate Justice: 

On October 9, 2015, Appellees filed a Second Motion to Dismiss Appeal, given Appellants' 
failure to prosecute this appeal in a timely manner. The Appellants filed their Notice of Appeal in this 
matter on March 19, 2014. On October 9,2014, they filed a Motion to Enlarge Time to File Brief: 
requesting 30 days from the date transcripts of the testimony from two witnesses in the underlying trial 
were completed. On October 10, 2014. the Court issued an Order granting this enlargement and set 
forth that the due date for the Brief in Chief would be no later than 30 days after notice was issued. 
with respect to the transcripts' availability. 

On October 27, 2014, one of these trial transcripts was tendered to Appellants and the 
remaining one produced on February 14, 2015. 

On April 1. 2015, Appellees filed a Motion to Dismiss, which the Court denied on June 30, 
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2015; finding the motion to be premature as the Record Ready Notice had n t yet issued. On July 10, 
2015. the clerk issued the Record Ready Notice, thereby triggering Appell nts' requirement to file an 
Opening Brief within 40 days, pursuant to FSM Appellate Rule 31 (al. Because the due date for 
Appellants' Opening Brief had long since passed, Appellees filed a Secon Motion to Dismiss. The 
Court notes that except for the Motion for Enlargement of Time to File Brief, filed on October 9, 2014, 
Appellants have not requested any additional enlargement. 

The burden is on the appellant to apply, before his[/her] time all ance has run, for 
additional time upon a showing of real need which will not unduly pr judice the appellee. 
Until such application for extended time is made so that it may be c nsidered before the 
allotted time has expired, it is evidence of a lack of good faith and ailing extraordinary 
circumstances, it constitutes neglect which will not be excused. 

Heirs of George v, Heirs of Dizon, 16 FSM R. 100, 114 lApp. 2008). "A ong the factors which the 
court considers on a motion to dismiss under Rule 31(c) (arel the length f delay in filing the brief: 
evidence of prejudice to the appellee; nature of the reason for appellant's failure to file on time and 
extent of appellants' efforts in mitigation." Chuuk v. Davis, 13 FSM R. 178, 183 lApp. 2005) (quoting 
Nakamura v, Bank of Guam fIl, 6 FSM R. 224, 227 (App. 1993). The reque ted trial transcripts having 
been in Appellants' possession since February 14, 2015, coupled with the Record Ready Notice, that 
was issued on July 10, 2015, triggered a due date for filing Appellants' pening Brief which is now 
presently more than four months OVerdue, Appellants have proffered no j stification for the delay or 
taken any discernible effort to mitigate the lack of punctuality that accrue to Appellees' detriment. 

Although dismissing an appeal on purely procedural grounds is a san tion normally reserved for 
severe disregard of the Rules resulting in prejudice to the opposing party, ~ill",n"vlC..Jl§Il!1J'lrut1J~o.ti<!ll 
Qir, 16 FSM R. 412, 413 lApp. 2009), this policy preference for adjudicati ns on the merits does not 
negate all other considerations or make the procedural Rules a nullity. ="-I'-",-""",r"", 16 FSM R. at 
115. 

"It is within a single justice's power to dismiss an appeal upon the just ce's own motion and with 
adequate notice, dismiss an appeal for an appellant's failure to timely file an pening brief." Id. at 113. 
In Palsis v. Tafunsak Mun, Goy't, 16 FSM R. 116, 128 lApp. 200B}, the court similarly held that a 
single Justice may not dismiss or otherwise determine an appeal, except upo stipulation of the parties 
or upon failure of a party to comply with the Rules' timing requireme ts. The "phrase 'timing 
requirements of these rules' has been interpreted to include an appellant's fail re to file an opening brief 
.... " Id. at 128. 

No Opening Brief having been filed or an enlargement sought (since 0 tober 9, 2014), the Court 
finds Appellants have exhibited "severe disregard" for the "timing requirem nts" contained in the FSM 
Rules of Appellate Procedure and as a result of this, the Appellees have b en prejudiced. 

Accordingly, the Court hereby GRANTS Appellees' Second Motion to Dismiss this Appeal. This 
appeal is dismissed. 

+ + + + 


