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HEADNOTES

Apoellate Review - Notice of Aooeal - Extension of Time; Appellate Review - Standard - Criminal Cases
- Abuse of Discretion

While the FSM Supreme Court appellate division has no authority to waive or extend Rule 4's
time requirements or to grant a motion to extend time to appeal, a lower court's grant or denial of an
extension of time to file a notice of appeal is an appealable order reviewed under the abuse of discretion
standard. Gleason v. Pohnpei, 19 FSM R.283,284 (App. 2O141.

Aooellate Review - Notice of Apoeal - Extension of Time
Although Rule 4(b) has no absolute deadline within which the court appealed from must rule on

a motion to extend the time to appeal, it does expect a fairly prompt ruling and encourages one within
the thirty-day period. The lack of a ruling on the motion to extend is considered a denial. Gleason v.
Pohnoei, 19 FSM R.283,285 tApp.2014l.

Appellate Review - Notice of Aopeal - Extension of Time
The court appealed from may extend the time to seek appellate review of a final decision upon

a showing of excusable neglect or good cause. Failure to learn of the entry of judgment is a major, but
not the only, reason for finding excusable neglect. Gleason v. Pohnpei, 19 FSM R. 283, 285 (App.
201 4\.
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Anoellate Review - Notice of Appeal - Extension of iime
When the July 23, 2010 Pohnpei Supreme Court appellate decision was not served on the

appellant's counsel until eleven days after the decision was entered; when the time to appeal in a

criminal case is ten days; when the failure to learn of the entry of judgment is a major reason for finding

excusable neglect; when the Pohnpei Supreme Court appellate division has not ruled on the appellant's

motion to extend time to appeal; and since the lack of a ruling on the motion to extend is considered

a denial, the Pohnpei Supreme Court's denial of the motion to extend is reversed and the time for the

movant to file his notice of appeal is extended 30 days to September 1,2010. Gleason v. Pohnoei,

19 FSM R.283,285 (App.2O14l.

Aopellate Review - Notice of Appeal - Extension of Time
.The grant of a motion to extend the time to appeal retroactively validates a previously-filed notice

of appeal. Similarly, an appellate reversal of a lower court's denial of a motion to extend, retroactively

validates a notice of appeal filed within the thirty-day extension period. Gleason v. Pohnpei' 19 FSM

R. 283, 285 (APP' 2O14\.

COURT'S OPINION

PER CURIAM:

On September 1,2010, Daniel Gleason filed in this court a Notice of Appeal from the Pohnpei

Supreme Court appellate division's opinion in Pohnpei Supreme Court Appeal Case No. O1-09, entered

on Julv 23,2010. Attached as exhibits to the notice of appeal were 1) a Motion to Enlarge Time for

Filing of Criminal Appeal, 2) two separate letters informing courts and counsel of the 2010 travel plans

for Gleason's counsel, and 3) a copy of a Chuuk State Supreme Court appellate division order ruling

concerning the date when an appellate opinion and judgment are entered. These were accompanied

by a certificate of service on the Pohnpei Attorney General's office and on the Pohnpei Supreme Court.

On September 3,2010, Gleason filed his State,ment of lssues, a Request for a Transcript, and a copy

of the Pohnpei Supreme Court appellate division decision that he is appealing.

The court presumed that the reason Gleason filed attachments with his September 1,201O
notice of appeal is that these attachments were filed in the Pohnpei Supreme Court appellate division

as his Motion to Enlarge Time for Filing of Criminal Appeal and supporting exhibits, especially since that

document has a Pohnpei Supreme Court appellate division heading and docket number. The court

therefore ordered the parties to file with this court and serve the opposing party a statement on

whether Gleason's Motion to Enlarge Time for Filing of Criminal Appeal was filed in the Pohnpei

Supreme Court appellate division and, if so, a copy of that court's ruling on the motion' Gleason filed

his report on April 30, 201 2, and the appellee, State of Pohnpei. filed its report on May 11,2012' Both

reported that the Pohnpei Supreme Court appellate division had never ruled on the motion.

The Pohnpei Supreme Court appellate decision was not served on the appellant's counsel until

eleven davs after the decision was entered. The time to appeal in a criminal case is ten days. FSM

App. R. 4tb). Thereafter the defendant had to be located and his desires ascertained. Counsel was

able to file Gleason's notice of appeal on September 1,2O1O

While the FSM Supreme Court appellate division has no authority to waive or extend Rule 4's

time requirements or to grant a motion to extend time to appeal, a lower court's grant or denial of an

extension of time to file a notice of appeal is an appealable order reviewed under the abuse of discretion

standard. Buatuav v. Rano, 11 FSM Intrm, 139, 146 (App. 2OO2\. The Pohnpei Supreme Court
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appellate division has not ruled on the motion to extend time. Although Rule 4(b) has no absolute
deadline within which the court appealed from must rule on the motion to extend, it does expect a fairly
prompt ruling and encourages one within the thirty-day period; the lack of a ruling on the motion to
extend is considered a denial. Bualuav, 11 FSM Intrm, at 146. The court appealed from may extend
the time to seek appellate review of a final decision upon a showing of excusable neglect or good
cause. ld. Failure to learn of the entry of judgment is a major, but not the only, reason for finding
excusable neglect. /d.

Excusable neglect exists here. Now rHeReroRE tr ts HEREBy oRDERED that the Pohnpei Supreme
Couft's denial of the motion to extend is reversed and the time for Gleason to file his notice of appeal
is extended to September 1,2010. The grant of a motion to extend time to_appeal retroactively
validates a previously-filed notice of appeal. Similarly, an appellate reversal of a lower court's denial
of a motion to extend, retroactively validates a notice of appeal filed within the thirty-day extension
period. Bualuay v. Rano. 11 FSM Intrm. 139, 148 (App. 2OO2l.

Since the Pohnpei Supreme Court appellate division seems unable to transmit the records to this
court, the parties are instructed to determine if they can agree on a record necessary for this appeal and
submit that record to the appellate clerk so that he may transmit a record ready notice. The parties
shall, jointly if possible, file their report on the record no later than March 4,2O14.
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